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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 12th day of June, 1992

BARRY LAMBERT HARRI S,
Acting Adm nistrator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-10210
V. SE- 10215
JOSEPH W FREDERI CK, and
MARTI N J. FERKI N,

Respondent s.

N N N N N N N N N N N N N N

OCPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion of Adm nistrative Law Judge WIlliamE. Fower, Jr.,
i ssued on February 15, 1990, followi ng an evidentiary hearing."
We grant the appeal, reverse the initial decision, and reinstate

the Adm nistrator's order.

'The initial decision, an excerpt fromthe hearing transcript,
i s attached.

5768



Respondents Frederick and Ferkin were pilot in command
("PIC'") and first officer, respectively, of a Boeing 737 Piednont
Airlines, passenger-carrying flight fromRal ei gh, NC, to Norfolk,
VA, during which an altitude deviation occurred. M. Frederick,
the flying pilot at the tine, was charged with viol ati ons of
8§ 91.75(a) and 91.9 of the Federal Aviation Regulations ("FAR"
14 CF.R Part 91).> M. Ferkin, the non-flying pilot and first
of ficer, was charged with violating § 91.9.°

There is no dispute that the deviation occurred nor is there
di sagreenent as to nmany of the events that led toit. 1In
ascending to cruise altitude, respondents were cleared to higher
altitudes in small increnments. C earances were issued first to
5,000, then to 8,000, 10,000, 12,000, and lastly to 14,000 feet.

The aircraft did not |level off at 14,000 feet, however. It

reached at |east 14,700 feet.® Respondents were apprised of the

’§ 91.75(a) (now 91.123) provided, as pertinent:

(a) When an ATC [air traffic control] clearance has been
obtained, no pilot in command may devi ate fromthat clearance,
except in an energency, unless an anended cl earance is
obt ai ned.

[ There is no allegation in this case that an energency
exi st ed. ]

§ 91.9 (now 91. 13) provided:

No person nmay operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

*No sanctions were inposed, as respondents filed reports under
the Aviation Safety Reporting Program

“Transcript at 33. But see stipulation § 1 and Order of



deviation only when ATC queried themas to the aircraft's

cl earance. At the sane tinme, the autopilot audibly alerted the
crew that the aircraft was 900 feet fromthe cleared altitude
(i.e., was at 14,100 feet, in conparison to the erroneously

di spl ayed altitude of 15,000). Wen respondent Ferkin | ooked at
an altimeter, the aircraft was at 14,300, 300 feet above its
cleared altitude. Tr. at 74-75. The deviation caused a | oss of
standard separation between the 737 and another aircraft flying
at 15,000 feet approximately 2 mles away. Wth the deviation
fromthe clearance, the two were on an intersecting course. ATC
i mredi ately directed respondents to change heading and return to
the 14,000 feet clearance, which they did.

Al t hough respondents admtted these events, they offered an
affirmati ve defense of equi pnent mal function. They clainmed that
the 737's autopilot system made an "uninitiated altitude display
change." According to respondents, at each stage, respondent
Ferkin received the clearance and dialed it into the autopilot's
altitude display. The PIC confirmed the proper information had
been entered. At sone point after the 14, 000-foot clearance was
entered, the altitude readout on the autopilot allegedly reset
itself to 15,000.° Gven the natural inclination to rely on the
(..continued)

Suspension 4, by which respondents admt that the aircraft
reached 15,000 feet. The difference is not material.

*There is no dispute that this could occur. A bulletin to the
aircraft's operating manual even contained an alert about the

possibility and directed, anong other things, that crews "[c]losely
nmonitor the altinmeter during all altitude changes to ensure that



autopilot (Tr. at 35), the aircraft's rate of ascent (3600 feet
per mnute; 300 feet every 5 seconds) and the other tasks each
pil ot was perform ng, respondents contended they could not be
faulted for the deviation.®

The | aw judge agreed. Although the Adm nistrator had
contended there was no proof that a mal function occurred, the | aw
judge so found. In view of the less than 2 m nutes between the
clearance to 14,000 feet and the ATC altitude inquiry, he further
found that respondents "were not able to catch [the deviation]
until the flight had gone through the 14,000 feet." Tr. at 154.

The | aw judge perceived the Admnistrator's theory as one of
strict liability, and rejected that standard. The |aw judge al so
appeared to be influenced by his conclusions that this was an
i nadvertent violation, that the mal functi on was an ongoi ng
probl em and that respondents had no violation history.

In his appeal, the Adm nistrator argues a sinple theory:
respondents failed adequately to nonitor altitude and in so doing
(..continued)
the autopilot acquires and levels off at the correct altitude.”

See Exhibit B attached to respondents' reply.

The Adm ni strator, however, suggested that an equal ly possible
version of events was that respondents entered 15,000 feet, not
14,000 feet in the autopilot. That possibility was supported by
two facts: the stored flight plan for this flight included a cruise
altitude of 15,000 feet; and respondents did not |og the alleged
mal function as a nechani cal discrepancy, initself a FAR
requirement with which pilots are well aware.

*Respondent Frederick, as PIC, allegedly was scanning al
instrunents inside the cockpit and al so nonitoring the sky for

other aircraft. Tr. at 32, 51-2. Respondent Ferkin was doi ng
paperwor k, conpleting checklists and log entries. [d. at 74.



breached the high standard of care required of themboth. Their
know edge of a potential autopilot malfunction nmade it even nore
critical that this equipnment be carefully observed when ascendi ng
or descending. The Adm nistrator questions how respondent
Frederi ck could have been nonitoring their instruments as he
clainmed, yet fail to recognize fromany of the cockpit's three
altinmeters that the autopilot was not |leveling the aircraft at
14,000 feet. "Had [respondents] been nonitoring their altitude
as they clained, the altitude warning sounding at 14,100 feet
woul d not have taken them by surprise." Appeal at 6-7.

The Adm nistrator rejects the |aw judge's reliance on the
short time in which all this occurred, contending that the duty
to monitor the autopilot and conply with traffic control
i nstructions, especially when the aircraft is approaching an
assigned altitude, is not a function of tinme. [d. at 7. The
Adm ni strator also rejects the law judge's holding that to find a
violation here requires a standard of strict liability. He notes
t hat respondents not only acknow edged the error in relying
exclusively on the autopilot, whether or not it was a fl awed
instrument, but also recognized their responsibility for the
aircraft's conpliance wth, anong ot her things, ATC
instructions -- a responsibility that does not change sinply

because the autopilot is engaged. Tr. at 49-50, 84-85.°'

The Adnministrator also contests the | aw judge's comments
regardi ng respondents' clean records, and the suggestion in the
initial decision that the violation should be excused because it



This case is very simlar to Admnistrator v. Baughman, EA-

3563, May 28, 1992, in which the parties agreed that the

aut opi l ot mal functioned in the sanme fashion as found here by the
| aw judge. As here, the altitude deviation was not identified
until ATC queried respondent's altitude. The |aw judge declined
to find that the non-flying PIC had violated the FAR, concl udi ng
that he had done all he could do.°

W reversed the initial decision. W franmed the issue as
"whet her respondent satisfied his duties as a reasonabl e and
prudent pilot exercising the highest degree of care in relying on
the autopilot . . . rather than cross-checking, using both the
autopilot and the altinmeter, to confirmproper altitude.” [d. at
3, fn. 7. We rejected respondent's argunments that he had ot her
duties that prevented his total attention to altitude, and that
it was reasonable for himto assune the autopil ot was working
properly.

Affirmance of the Adm nistrator's order and reversal of the
initial decision is also required here. Respondents are charged
(..continued)
was i nadvertent. W agree. These factors are relevant, not to

whet her a violation has been proven but, if at all, to the sanction
itself. See, e.q., Admnistrator v. Mhuned, NTSB EA-2834 (1988).

*Not all the circunstances of the two cases are identical. |In
Baughnman, the | aw judge found that respondent had relied on the
autopilot for altitude information. There was no testinony that
the altinmeters were nonitored. In addition, violations of
8§ § 91.75(a) and 91.9 were found even though,in Baughman, the
events occurred before the advisory notice regarding the autopil ot
mal f uncti ons was i ssued.



with the highest degree of care,’ and they were capable at al
rel evant tines during the flight of conparing their three
altinmeters to the cleared altitude. Neither's other duties were
so extensive or nore significant that such a fundanental matter
as altitude clearance mght be justifiably ignored, especially
during ascent and descent.

Ascendi ng out of 12,000 feet to 14,000, and at 3600 feet per
m nute, respondents shoul d have been exceedingly alert to the
aircraft's altitude and the period of tine it would take until it
began to level off." Wether they failed adequately to nonitor
altitude because they relied too heavily on the autopilot, or
because they did not scan the altineters frequently enough, or
because they did scan the altinmeters but did not appreciate the

1

significance of the readout, is irrelevant.™ Watever the
reason, the result reflects |less than the hi ghest degree of care
of a reasonable and prudent pilot. This conclusion is even nore
conpelling in view of respondents' know edge of the possibility
for autopilot mal function, a circunstance not presented in

Baughman. |In addition, we note the very real endangernent both

’Respondents agree that this standard, which is set forth in
Baughnman (see di scussion, supra), applies. Reply at 20.

Accord Baughman, supra, at 5 ("The closer the aircraft comes
to the prescribed altitude, the nore careful a prudent pilot woul d
be to avoid a deviation.").

“The |l aw judge did not nake a finding regardi ng which of these
t hree probl ens caused the deviation, and because it is irrel evant,
we are al so not deciding the issue.



to persons and property created by respondents' behavior. As the
| aw judge found, "[bJut for the vigilance of Air Traffic Control
., the altitude deviation here m ght not have been caught."”

Tr. at 154.

ACCORDI NG&Y, I T IS ORDERED THAT:
1. The Adm nistrator's appeal is granted; and

2. The initial decision is reversed.

COUGHLI N, Acting Chairnman, LAUBER, KOLSTAD, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



